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ABD AL RAHIM HUSSAYN Challenging Dr. Welner’s Qualifications as an 
MUHAMMAD AL NASHIRI Expert Pursuant to M.C.R.E. 702 and Daubert 
v. Merrell Dow Pharm. Inc., 509 U.S. (1993) 
17 May 2023 


1. Timeliness 

This Response is timely filed pursuant to the Commission’s ruling in AE 542B. 
2. Relief Sought 

The Government requests the Commission deny the Defense challenge to expert 
opinions! offered by Dr. Michael Welner pursuant to Military Commission Rule of Evidence 
(“M.C.R.E.”) 702 and Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 589 (1993). 
3. Overview 

The Commission should find Dr. Welner’s testimony relevant and reliable under 
M.C.R.E. 702 and Daubert. Dr. Welner relied on a wealth of source materials, connected the 
evidence to his conclusions, and applied generally accepted principles of forensic psychiatry that 
have been subjected to peer review and publication. Under Daubert, trial courts act as a 
“gatekeeper,” not an “armed guard.” Ruiz-Troche v. Pepsi Cola of Puerto Rico Bottling Co., 
161 F.3d 77, 86 (1st Cir. 1998). In fulfilling that role, the focus “must be solely on the principles 
and methodology, not on the conclusions that they generate.” Daubert, 508 U.S. at 595. In other 
words, “the correctness of the expert’s conclusions are factual matters to be determined by the 


trier of fact.” Smith v. Ford Motor Co., 215 F.3d 713, 718 (7th Cir. 2000) (emphasis added). 


' Although the Defense’s Memorandum of Law is styled as a challenge to Dr. Welner’s 
“qualifications,” the requested relief focuses exclusively on Dr. Welner’s opinions and 
methodology. 
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“Vigorous cross-examination, presentation of contrary evidence, and careful instruction on the 
burden of proof are the traditional and appropriate means of attacking” expert testimony. 
Daubert, 509 U.S. at 596. The Defense has already challenged Dr. Welner’s conclusions 
through extensive cross-examination and presentation of contrary evidence. Because 

Dr. Welner’s testimony is relevant and reliable, his opinions should not be excluded under 
M.C.R.E. 702 and Daubert. 

Additionally, the Government has proffered Dr. Welner’s testimony in response to a pre- 
trial motion on the admissibility of evidence. When ruling on such a motion, “the military judge 
is not bound by the rules of evidence.” M.C.R.E. 104(a). Therefore, although the standard under 
Daubert is already a “flexible one,” the Commission has even greater flexibility here because it 
is considering Dr. Welner’s testimony in a pre-trial setting. Daubert, 509 U.S. 579, 594 (1993); 
M.C.R.E. 104(a). The testimony will assist the Commission in ruling on the voluntariness the 
Accused’s statements in January to March 2007. As such, the Commission should consider 
Dr. Welner’s testimony in its ruling. 

4. Burden of Proof 

Under M.C.R.E. 702 and Daubert, the proponent of the evidence bears the burden of 
establishing admissibility by a preponderance of the evidence. United States v. Billings, 61 M.J. 
163, 168 (C.A.A.F. 2005). However, the Government has proffered Dr. Welner’s testimony in 
response to a pre-trial motion on the admissibility of evidence. When ruling on a pre-trial 
motion on the admissibility of evidence, the military judge is not bound by M.C.R.E. 702 and 
interpreting case law. M.C.R.E. 104(a). Thus, the default burden of proof applies. As the 
moving party, the Defense must demonstrate by a preponderance of the evidence that the 
requested relief is warranted. See R.M.C. 905(c)(1)-(2). 

5. Facts 

a. On 19-20 April 2023, the Government proffered Dr. Michael Welner’s testimony in 

response to AE 467, the Defense Motion to Suppress Custodial Statements Allegedly Made by 
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Mr. Al-Nashiri in January, February, and March 2007. Unofficial/Unauthenticated Transcript 
(“Tr.”) at 24260-736. In response to the Government’s questioning, Dr. Welner addressed three 
discrete questions: 
i. Whether the Accused was exhibiting signs of learned helplessness from 
January to March 2007; 
ii. Whether the Accused was exhibiting symptoms of post-traumatic stress 
disorder (PTSD) from January to March 2007; and 
iii. Whether the Accused was capable of making a voluntary statement from 
January to March 2007. Tr. at 24403; AE 542C, Attach. B. 

b. On direct examination, Dr. Welner provided extensive testimony on his qualifications 
as an expert in forensic psychiatry. Tr. at 24260-330. Among these qualifications, Dr. Welner 
is a board-certified forensic psychiatrist. Tr. at 24264. He has testified approximately one 
hundred times as an expert in forensic psychiatry in federal and state courts. Tr. at 24289. 
Additionally, he was qualified as an expert in forensic psychiatry in another military 
commission, United States v. Omar Ahmed Khadr. Tr. at 24288. 

c. Learned counsel conducted an extensive voir dire examination. Tr. at 24331-92. The 
Commission qualified Dr. Welner as an expert in forensic psychiatry. Tr. at 24393. 

d. During the course of his testimony, Dr. Welner identified the facts and data upon 
which he relied. See M.C.R.E. 702. Those materials are: the Accused’s medical records; the 
Accused’s medication records; the Accused’s psychiatric records; the testimony of the Accused’s 
former treating psychiatrist; the Detainee Information Management System (DIMS) records; the 
Accused’s law enforcement interviews, the testimony of the law enforcement officers who 
interviewed the Accused, the records of the Combatant Status Review Tribunal (CSRT); the 
testimony of the presiding officer of the CSRT; the Accused’s contemporaneous and unguarded 
statements to third parties; two letters the Accused wrote to his peers; government records and 


memoranda regarding the conditions and socialization at Guantanamo Bay; a “larger swath of 
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documents” covering the period before 2006, the Accused’s motion to suppress custodial 
statements and associated attachments, and the Government’s response to the motion to suppress 
and associated attachments. Tr. at 24406, 24419, 24424-25, 24439_40, 24451, 24627; see also 
AE 542, Attach. B. The Government had previously informed the Defense of the records and 
evidence upon which Dr. Welner would base his testimony. AE 542, Attach. B. 
e. Dr. Welner opined that: 
i. The Accused was not exhibiting signs of learned helplessness leading up to 
and during his statements from January to March 2007. Tr. at 24464. 
ii. The Accused was not exhibiting symptoms of PTSD leading up to and during 
his statements from January to March 2007. Tr. at 2446465. 
iii. The Accused had the capacity to make a voluntary statement from 


January 2007 to March 2007. Tr. at 24465 
6. Law and Argument 


I. The Commission Should Consider Dr. Welner’s Expert Testimony Because He 
Relied upon a Wealth of Source Materials, Connected the Data to His 
Conclusions, and Applied Generally Accepted Principles of Forensic Psychiatry 
That Have Been Subjected to Peer Review and Publication 


A. Dr. Welner Relied upon Sufficient Facts and Data To Reach His Conclusions 

Under M.C.R.E. 702, an expert’s opinion must be “based upon sufficient facts or data.” 
M.C.R.E. 702. From a quantitative perspective, an expert’s data is sufficient if there is enough 
“to employ the methodology.” Gopalratnam v. Hewlett-Packard Co., 877 F.3d 771, 781 
(7th Cir. 2017) (quoting Manpower, Inc. v. Ins. Co. of Pa., 732 F.3d 796, 808 (7th Cir. 2013)). 
From a qualitative perspective, the data must be that upon “which experts in the field would 
reasonably rely.” Jd. The “critical inquiry is whether there is a connection between the data 
employed and the opinion offered” as opposed to the mere ipse dixit of the expert. Id. Stated 
differently, the rule “requires foundation, not corroboration.” Elosu v. Middlefork Ranch Inc., 


26 F.4th 1017, 1025 (9th Cir. 2022). Courts must give experts “wide latitude to offer opinions, 
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including those that are not based on firsthand knowledge or observation.” Jd. at 1026 (quoting 
Daubert, 509 U.S. at 592-93); see also Primiano v. Cook, 598 F.3d 558, 567 (9th Cir. 2010) 
(rejecting a Daubert challenge based on a doctor’s failure to personally evaluate an injured 
party). Even if the better practice would be to review more data, whether the expert “took 
shortcuts in his data collection ‘is a matter affecting the weight and credibility of the testimony — 
a question to be resolved by the jury.” Lawes v. CSA Architects and Eng’rs LLP, 963 F.3d 72, 
102 (1st Cir. 2020). 

Although “taking shortcuts” generally only affects the weight of an expert’s conclusions, 
Dr. Welner did not take shortcuts in this case. To the contrary, he reviewed a wealth of 
information before reaching his conclusions. Dr. Welner explained that he relied upon the 


following source materials: 

e The Accused’s medical and medication records. Tr. at 24406, 24419, 24424. 

e The Accused’s psychiatric records, including the testimony of his treating 
psychiatrist. Tr. at 24406, 24424. 

e The DIMS records. Tr. at 24406. 

e The Accused’s interviews with law enforcement and the testimony of the officers 
who interviewed him in January and February 2007. Tr. at 24419, 24451. 

e The transcripts of the March 2007 CSRT, as well as testimony before this 
Commission by the CSRT’s presiding officer. Tr. at 24419, 24451. 

e The Accused’s contemporaneous, “unguarded” statements to third parties. 
Tr. at 24406, 24419, 24627. 

e Two letters the Accused wrote to his peers and colleagues. Tr. at 24419. 

e Government records and memoranda regarding the conditions and socialization at 
Naval Station Guantanamo Bay. Id. 

e A “larger swath of documents” covering the “period of 2006 and earlier.” 
Tr. at 24424-25, 2443940; see also AE 542, Attach. B (including as Attachment A 
a list of additional documentation that contained records from the former Rendition, 


Detention, and Interrogation (RDI) Program provided for Dr. Welner’s review). 
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These earlier records provided context to Dr. Welner’s diagnostic considerations 
specific to 2007. Tr. at 24424-25. 
e The Accused’s motion to suppress, the Government’s response, and all attachments. 
Tr. at 24419; see also AE 542, Attach. B. 

As Dr. Welner explained, he had available to him “a variety of sources of data that in 
some instances are more than is usually available to me or another forensic psychiatrist in my 
position for such assessment.” Tr. at 24407. In particular, he noted that “by comparison to what 
I’m used to from other correction facilities around the United States” the source materials 
contained “well-documented medical records, a well-documented mental health record of regular 
contact between personnel, doctor, and Mr. Nashiri.” Tr. at 24405—06. Dr. Welner further 
cautioned that if sufficient information is not available on a given case, “then you can’t render an 
opinion.” Tr. at 24417. With that understanding, Dr. Welner asserted his confidence in the 
sound basis for his opinion. 

In addition to confirming that there was enough data upon which a forensic psychiatrist 
could reasonably rely, Dr. Welner connected the data to his conclusions. For example, 

Dr. Welner explained his rationale for concluding that the Accused exhibited no signs of learned 
helplessness, specifically noting that he found evidence of “active resistance” in the source 
materials, which is antithetical to learned helplessness. Tr. at 24427, 24431; see also 

Tr. at 24425 (“Learned helplessness is essentially a state of passive—passive defeatism, where a 
person no longer takes initiative.”). Specifically, the Accused objected to cell searches, spat at 
guards, and cursed at staff. Tr. at 24428. Dr. Welner testified that his review of the records also 


99 66 


revealed that the Accused was “assertive,” “creative,” and “bold” in his dialogue with others. 
Tr. at 24431. In one interview, the Accused characterized himself as “a man of action” who 
“gets things done.” Tr. at 24459. Dr. Welner asserted the word choice suggested “the antithesis, 


would be the opposite of somebody who would be defeated — passively defeated with no sense of 


initiative or self-motivation or self-interests.” Tr. at 24431. 
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Similarly, Dr. Welner articulated the basis for his conclusion that the Accused was not 
exhibiting signs of PTSD. He testified that if an individual was suffering from PTSD, one would 
expect that person to avoid situations that trigger the condition. Tr. at 24441. But Dr. Welner 
saw nothing in the records that suggested avoidance. To the contrary, those records revealed 
engagement. Tr. at 24442. As an example, the Accused readily complained to and confronted 
the guards. He kicked, spat, and threw food at them. /d. The evidence led to Dr. Welner’s 
conclusion that the “guards were not affecting [the Accused] in a psychological way, period.” 

Tr. at 24445. Additionally, Dr. Welner noted that the Accused was not avoiding showers and 
requested a haircut prior to his interviews with law enforcement. Tr. at 24443, 24447. 
According to Dr. Welner, if the Accused was suffering from PTSD from waterboarding or forced 
grooming, he would have expected a visceral reaction from these activities.” Tr. at 24444. 

Finally, Dr. Welner connected the source materials to his conclusion that the Accused 
had the capacity to give a voluntary statement. Tr. at 24453. According to the records, the 
Accused conveyed an understanding that he need not participate in the interview and that his 
statements could be used against him. Tr. at 24454-55. None of the information discussed by 
the Accused—including “his unwanted experiences in custody”—triggered any distress or 
avoidance. Tr. at 24452. The records also revealed that the Accused had a good rapport with his 
treating psychiatrist and access to medication. Tr. at 24445. In fact, the Accused contacted his 
psychiatrist two days before the law enforcement interviews began because he felt insulted by a 
guard who apparently mimicked him. Tr. at 24455. Despite enjoying this good relationship with 
his psychiatrist, he neither sought help nor communicated distress during the interview period. 
Tr. at 24456. The collective information led Dr. Welner to conclude that the Accused “was 


demonstrating freewill and the ability to choose to participate and the ability to choose what to 


? Importantly, Dr. Welner highlighted a limit to his conclusions. If a person experiences 
symptoms of PTSD while alone in his cell, those symptoms can go undetected. Tr. at 24446. 
According to Dr. Welner, “that is a caution that I had to take into account in reviewing the 
materials and coming to my opinion. And I did.” Zad. 
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communicate about, what not to communicate about, and how to convey it so that it was heard in 
a way that he wanted it to be understood.” Tr. at 24454. 

As can be seen, the Commission heard more than just the ipse dixit of an expert. 
See AE 542C at 20. Dr. Welner was on the stand for two days. During that time, he specifically 
connected pieces of evidence to his conclusions on learned helplessness, PTSD, and 
voluntariness. See, e.g., Elosu, 26 F.4th at 1025. Accordingly, to the extent the Commission 
finds legitimacy in any of the Defense challenges to the facts and data supporting Dr. Welner’s 
conclusions, those contentions would go to weight, not admissibility. See, e.g., Lawes, 963 F.3d 
at 102. The Commission should consider Dr. Welner’s testimony in assessing the voluntariness 


of the Accused’s statements in January, February, and March 2007. 


B. Dr. Welner’s Testimony Is Reliable Because He Applied Generally Accepted 
Principles of Forensic Psychiatry That Have Been Subjected to Peer Review 
and Publication 


The standard to assess the reliability of expert testimony is “a flexible one.” Daubert, 
509 U.S. at 594. Although the Supreme Court identified four factors to consider in Daubert, 


999 


those factors “do not constitute a ‘definitive checklist or test.” Kuhmo Tire Co. v. Carmichael, 
526 U.S. 137, 150 (1999). As the Court later explained, “there are many different kinds of 
experts, and many different kinds of expertise.” Id. The four Daubert factors “may or may not 
be pertinent in assessing reliability, depending on the nature of the issue, the expert’s particular 
expertise, and the subject of his testimony.” Jd. The trial judge “must have the same kind of 
latitude in deciding how to test an expert’s reliability” as it does in determining “whether that 
expert’s relevant testimony is reliable.” Jd. at 152; United States v. Sanchez, 65 M.J. 145, 149 
(C.A.A.F. 2007). 

Furthermore, the trial court acts only as a “gatekeeper” to ensure the jury receives 
evidence that is relevant and reliable. See Kuhmo Tire, 526 U.S. at 141. Its focus “must be 


solely on principles and methodology, not on the conclusions that they generate.” Daubert, 


509 U.S. at 595. The gatekeeping role “is not intended to supplant the adversary system or the 
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role of the jury.” Allison v. McGhan Med. Corp., 184 F.3d 1300, 1311 (11th Cir. 1999). In other 
words, the “question of whether the expert’s theory is correct given the circumstances of a 
particular case is a factual one left for the jury to determine.” Stuhlmacher v. Home Depot 

U.S.A, Inc., 774 F.3d 405, 409 (7th Cir. 2014) (emphasis added). Therefore, instead of 
“wholesale exclusion,” the appropriate response to “shaky” expert testimony under Daubert is 
“vigorous cross-examination, presentation of contrary evidence, and careful instruction on the 
burden of proof.” Daubert, 509 U.S. at 596. 

The Commission should consider Dr. Welner’s testimony because the Government 
established the reliability of the methodology he employed. The methodology is based upon 
analysis of contemporaneous sources of data and evidence. Tr. at 24410-11. Specifically, 

Dr. Welner looks for “evidence of pathology in the way of behavior, in the way of personal 
experience, and in the way of signs and symptoms.” Tr. at 24411. Contrary to the assertions of 
the Defense, Dr. Welner did not create the process out of thin air. See AE 542C at 30; see also 
Frye v. Warden, San Quentin State Prison, 2010 U.S. Dist. LEXIS 91891, at *13 (E.D. Cal. 
Aug. 9, 2010) (noting that “a physical examination is neither required nor necessarily reliable 
when making a retrospective determination of competency”). The methodology is not just 
generally accepted among forensic psychiatrists—it is the “standard practice.” Tr. at 24111. It 
has been “chronicled and documented in — review articles that — and books that speak to forensic 
behavioral practice, the idea of using collateral source materials, the idea of using data and how 
to inform contemporaneous evaluation when — when you’re not available at that point in time.” 
Tr. at 24416. 

With respect to diagnostic guidance for PTSD, Dr. Welner used the Diagnostic and 
Statistical Manual of Mental Disorders, Fifth Edition (DSM-V). Tr. at 24409. The DSM-V is 
the “definitive reference” for psychiatrists and psychologists. Jd. Throughout his testimony, 
Dr. Welner referred to the criteria in the DSM-V for assessing PTSD. Tr. at 24403, 24435. 


Regarding learned helplessness, Dr. Welner consulted the research by Martin Seligman and 
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others, noting that such research is the scientifically accepted “reference point that behavioral 
scientists use for understanding what learned helplessness is.” Tr. at 24416. 

The Defense argues that Dr. Welner’s opinions should be disregarded because the 
methodology is not testable. AE 542C at 31. Such an interpretation conflicts with black letter 
law. See Kuhmo Tire, 526 U.S. at 150 (“Daubert makes clear that the factors it mentions do not 


999 


constitute a “definitive checklist or test.’”). As the Army Court of Criminal Appeals observed, 
“while error rates can be an important component to help determine whether scientific evidence 
meets the requirements for reliability and relevance, undue reliance on this factor creates an 
analytical approach that will exclude virtually all expert testimony based on the social sciences.” 
United States v. Bell, 72 M.J. 543, 554 (A. Ct. Crim. App. 2013). 

The same reasoning applies here. Although the nature of forensic psychiatry has 
elements that resemble social science, its nature does not render it unreliable under 
M.C.R.E. 702. Under Daubert, the Defense objections to Dr. Welner’s testimony—which fly in 
the face of Dr. Welner’s extensive experience, expertise, and the reliability of scientifically 
accepted methodologies that he applied in this case—go to its weight, not admissibility. Indeed, 
despite the Defense’s invocation of Sacchetti v. Gallaudet Univ., 344 F. Supp. 3d 233 (D.D.C. 
2018), Dr. Welner’s testimony and the circumstances of this case are demonstrably different. 
In Sacchetti, the Court noted that Dr. Welner himself did not claim to apply the methodology 
advanced by the sponsoring party. Jd. at 248. Upon that foundation, the Court declined to 
“opine on whether Dr. Welner’s methods in this case comport with a scientific method that 
Dr. Welner has neither invoked nor explained.” Jd. In this case, however, Dr. Welner testified 
explicitly and in detail about the applicable and scientifically accepted methodologies he used to 


reach his conclusions. Therefore, the Defense motion to exclude the testimony should be denied. 
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C. Dr. Welner’s Testimony Did Not “Exceed the Bounds of Permissible Expert 
Testimony” Because His Opinion Did Not Comment upon the Truthfulness 
of Any Witness and Did Not Reach the Ultimate Issue in the Case 


The Defense further argues that Dr. Welner’s opinions “exceed the bounds of permissible 
expert testimony.” AE 542C at 35. Specifically, the Defense believes the opinion that the 
Accused had the capacity to give a voluntary statement: (1) is the equivalent of “human lie 
detector” testimony, and (2) reaches the ultimate issue in the case. AE 542C at 35. Neither 
claim has merit. 

First, the defense conflates the meaning of voluntary and truthful. An individual’s 
capacity to speak freely does not necessarily mean he will speak truthfully. Criminal defendants 
give voluntary statements every day, and not all of them are truthful. Although Dr. Welner 
assessed that the Accused “was able to make to make a voluntary statement to law enforcement 
in 2007,” he did not comment on whether those statements were truthful. See M.C.R.E. 704 
(“Testimony in the form of an opinion or inference otherwise admissible is not objectionable 
because it embraces an ultimate issue to be decided by the trier of fact.”); see also United States 
v. Hill-Dunning, 26 M.J. 260, 262 (C.M.A. 1988) (“The problem seems to be in drawing a 
distinction between the expert who has an opinion based upon a belief in the truthfulness of what 
another person has told him and the expert whose opinion is that the other person is truthful. 
This, however, is a distinction which can and must be drawn and recognized.”). Dr. Welner 
never concluded that the Accused actually was “a man of action” or “had a very successful 
fishing business.” Tr. at 24459; see also Hill-Dunning, 26 M.J. at 263 (considering whether the 


> cc 


expert’s “opinions could only have been reached after making a judgment about appellant’ s 
credibility: that is to say—appellant was telling the truth, as far as the witness was concerned”). 
As such, the attempt to shoehorn Dr. Welner’s conclusion as “human lie detector” testimony 
fails. See United States v. Birdsall, 47 M.J. 404, 410 (C.A.A.F. 1998) (holding that an expert in 


child abuse may not “act as a human lie detector” or “opine as to the credibility or believability 


of victims”). 
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Moreover, “[t]estimony in the form of an opinion or inference otherwise admissible is not 
objectionable because it embraces an ultimate issue to be decided by the trier of fact.” Hill- 
Dunning, 26 M.J. at 261 (citing M.R.E. 704). Instead, M.C.R.E. 704, like its courts-martial 
counterpart, was “designed to remove bars to admission of opinions when such action would be 
‘helpful to the trier of fact.’”? Id. Thus, to the extent Dr. Welner’s testimony could be 
interpreted as embracing a conclusion with respect to voluntariness based on the Accused’s 
medical presentation, the Commission is not barred from consideration of that opinion if it would 
be helpful to the ultimate legal determination of voluntariness. See In re Joy Recovery Tech. 
Corp., 286 B.R. 54, 68 (Bankr. N.D. Ill. 2002) (“observing that Rule 704(a) allows expert 
witnesses to reach ‘an’ ultimate issue at trial—not the ultimate issue at trial”); see also United 
States v. Cameron, 21 M.J. 59, 63 (C.M.A. 1985) (“This relaxation, however, does not apply to 
testimony on the guilt or innocence of the accused, for such opinions are viewed as unhelpful.” 
(quoting Drafters’ Analysis, Military Rules of Evidence, Rule 704)); see also Birdsall, 47 M.J. 
at 410 (noting that expert testimony that a victim’s statement is “consistent with” sexual abuse is 
admissible); United States v. Patrick, 78 M.J. 687, 704 (N-M. Ct. Crim. App. 2018) (holding that 
an expert’s opinion that a victim of sexual assault was asleep was permissible because it only 
addressed one element of the criminal offense); Hays, 62 M.J. at 165 (explaining that the 
expert’s use of words associated with the concept of solicitation, such as “entice” and 
“encourage,” did not constitute an opinion on the ultimate issue in the merits of the case— 
“whether Appellant’s actions amounted to solicitation as a matter of law.” Instead, the expert’s 
“testimony, for example, left it for the factfinder to determine whether the language in the e-mail 


amounted to a serious request.”’). 


3 In United States v. Hays, 62 M.J. 158 (C.A.A.F. 2005), the accused was tried by military 
judge alone. In reaching its conclusion, the court noted that a “military judge, who is presumed 
to know and understand the law, is capable of distinguishing between the evidentiary value of 
such an opinion and the military judge’s responsibility, as factfinder, to determine the ultimate 
issue of intent.” Id. at 165. The same rationale would apply to a pre-trial evidentiary hearing on 
the admissibility of evidence. See id.; see also M.C.R.E. 104(a). 
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II. The Commission Is Not Bound by M.C.R.E. 702 and Daubert Because 
Dr. Welner’s Testimony Has Been Proffered in Response to a Pre-Trial Motion 
on the Admissibility of Evidence 


As discussed above, the standard to assess reliability under Daubert is “a flexible one.” 
Daubert, 509 U.S. at 594. But the Commission has even more flexibility here. The Government 
has proffered Dr. Welner’s testimony in response to a pre-trial motion on the admissibility of 
evidence. At this stage of the proceedings, “the military judge is not bound by the rules of 
evidence.” M.C.R.E. 104(a). Although the Government established the relevance and reliability 
of Dr. Welner’s testimony, M.C.R.E. 702 and interpreting case law do not restrict the 
Commission’s ability to consider the testimony when ruling on the Defense motion to suppress. 
The Commission should consider Dr. Welner’s testimony because it will assist in determining 
whether the Accused’s statements in January to March 2007 were voluntary. 

7. Conclusion 

Dr. Welner is a board-certified forensic psychiatrist who has testified as an expert witness 
over one hundred times. He relied upon a wealth of evidence, connected the evidence to his 
conclusions, and applied generally accepted principles of forensic psychiatry that have been 
subjected to peer review and publication. The Defense challenges go to the weight the 
Commission should give Dr. Welner’s testimony, not its admissibility. Because the testimony 
will assist the Commission in its ruling on the voluntariness of the Accused’s statements, the 
Defense motion should be denied. 

8. Oral Argument 

The Government does not request oral argument, and the Commission can decide this 

matter without it. See R.C. 3.9(a). Ifthe Commission grants the Defense an opportunity to 


present oral argument, the Government requests an equal opportunity to do the same. 
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9. Attachment 


A. Certificate of Service, dated 17 May 2023. 


Respectfully submitted, 


lisli 
Michael J. O’ Sullivan 
Trial Counsel 


John B. Wells 
Managing Assistant Trial Counsel 


Edward Ryan 

James M. Garrett, LTC, JA, USA 

Keven P. Schreiber, LCDR, JAGC, USN 
Michael D. Ross, MAJ, JA, USA 
Stephen J. Romeo, MAJ, JA, USA 

Tess V. Schwartz, LT, JAGC, USN 
Jonathan R. Danielczyk, Capt, JA, USAF 
Assistant Trial Counsel 
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ATTACHMENT A 
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CERTIFICATE OF SERVICE 


I certify that on the 17th day of May 2023, I filed AE 542D, the Government Response To 
Defense Memorandum of Law Challenging Dr. Welner’s Qualifications as an Expert Pursuant 
to M.C.R.E. 702 and Daubert v. Merrell Dow Pharm. Inc., 509 U.S. (1993), with the Office of 
Military Commissions Trial Judiciary and served a copy on counsel of record. 


/Is/1 
Michael J. O’Sullivan 
Trial Counsel 
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